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1 Hoang Hoa Tham — Ha NUi

NO I DUNG

Can cU Khol'n 1 Bilu 1 Ludt KhiDu n0i, t0 cao (Céng dan, cl quan, t0 chic cé quyln khilu n0i
quylt dl nh hanh chinh, hanh vi hanh chinh clla cl quan hanh chinh nha n00c, c0a ngllico
thO m quy0 n trong cU quan hanh chinh nha n00c khi ¢cé can ¢ cho r0ng quylt dl nh, hanh vi dé6
la trai phap lul t, xam phOm quyOn, I0i ich h0 p phap cl a minh), ngay 11/9/2010, t6i da gdi Thi
t00ng Chinh ph Nguyln TOn Dang B0 n khilu ndi vO hanh vi cla ThO t00ng ban hanh NghO
dinh s 136/2006/ND-CP ngay 14 thang 11 nam 2006 cUa Chinh phl ¢ m céng dan khilu ni
t0p thD trdi HiO n phdp va Phap lult nhi trinh bay sau day.

Ngay 26/8/2010 Thanh tra Chinh ph ra Théng t0 sO 04/2010/TT-TTCP Quy dinh Quy trinh x0

ly d0 n khilu nai, d0n t0 cao, d0n phiOn anh, kil n nghl lién quan dn khilu n0i, t0 cao. Bilu 8
Théng t0 quy dl nh: “D0n khilu n0i c6 hi, tén, chd ky cla nhilu ngd0i thi can bl xO ly din dd
xult ThD tr00ng cO quan chuyln trl dn va toan bl tai lid u kem theo (n0u c6) cho ngl i gli din
va hiOng din ngd0i khiDu nOi,vilt d0n khidu n0iriéng cla ting ngl0i, gdidin cl quan, din v,
ngl0icé thOm quyln dl diCc giliquydttheo quy dinh cla phap lult. VioctrD 10idindilcthlc
hil n theo mOu sO 05 ban hanh kem theo Théng t0 nay”.

MOu sO 05 ban hanh kém theo Théng t0 c¢6 ni dung: “Can cU nidung di n khilu ni, theo quy
dinh t0i Dilu 6 NghU dinh sl 136/2006/ND-CP ngay 14 thang 11 nam 2006 cUa Chinh phl
quy dinh chi tilt va h00ng di n thi hanh mOt sO dillu c0a Lult khilu nOi, t0 cdo va cac Ludtsfa
dii, b0 sung mOt sO dilu ca Lult khilu n0i, t0 cdo, tr0 101 d0n khilu nOi c0a éng (ba). B0 nghl
ong (ba) vilt din khilu nliriéng cla ting ngl0i, g0idin ...d0 d00c gili quylttheo quy dinh
cla phap lult.”

Sau khi ddc Théng t0 sO 04/2010/TT-TTCP ngay 26/8/2010 cDa Thanh tra Chinh phi, téi tim

dic Di0u 6 Nghi dinh s 136/2006/ND-CP ngay 14 thang 11 nam 2006 cUa Chinh phl quy
dinh chi ti0t va hi0ng din thi hanh mit s dilu c0a Ludt khilu nii, {0 cao va cac Lullt sla dli,
bl sung mOt s dilu cla Lult khiDu ni, {0 cao do chinh Thi t00ng — Nguyldn TOn Dang — ky thi
thOy Khol'n 1 Dilu nay quy di nh: “C0 quan Nha n00c khi nhOn dl0c din khiDu nOi thi x0 ly nhO
sau: BUi vli din khiDu nOi thul c thOm quyOn gili quydt va c6 d0 cac dilu kil n quy dinh t0i Dilu
2 Nghl dU nh nay thi phUithO ly d0 gili quyOt; trong tri0ng hOp d0n khiJu ndico chl ky cla
nhidu ngd0i thi c6 trach nhitm hiOng din ngl0i khilu ndi vilt thanh din riéng A0 thO ¢ hiln vilc
khiDu nOi.”
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Tém I0i, Bilu 6 Nghl dlnh sU 136/2006/ND-CP ngay 14 thang 11 nam 2006 cla Chinh phl do
Thi t00ng Nguydn TOn Ding trc ti0p ky cIm khilu ndi t0p thO.

Téi — Cu Huy Ha VO — khing dinh vilc Th t00ng Nguyln TOn Ddng ban hanh Ngh di nh sO
136/2006/ND-CP ngay 14 thang 11 nam 2006 cl a Chinh phi quy dinh cOm khiu n0itOp tho la
hanh vi hanh chinh hoan toan trai Hil n phap va phap lult vii nhi ng can c phap lult sau day:

- Dillu 74 Hil n phap quy dil nh: “Céng dan c6 quyln khilu ndi, quyln t0 cdo vlicO quan Nha
nd0c cé thOm quyldn vl nhdng vilc lam trai phdp ludt cla cl quan Nha nd0c, t0 chic kinh 10, 0
chic xa hii, din vl vi trang nhan dan holc b0t ¢l ca nhan nao. Vil ¢ khidu ndi, t0 cao phii
di0c cl quan Nha nI0c xem xét, gili quydt trong thdi h0 n phap lult quy d0 nh. MOi hanh vi xam
phim I0i ich Nha n00c, quylnvalliich hip phap clatlp th0 va cla céng dan phiidilc klp
thOi x0 ly nghiém minh. NgOOi b0 thi0t hDico quyln dilc bdithdOng vO vitchOtva phlc hdi
danh di. Nghiém cOm vil ¢ tr0 thu ngl0i khiu nOi, {0 cao d0 vu khil ng, vu cao lam hing00i
khac”.

- Dilu 32 Lult Khilu nii, {0 cao quy dinh: “Khilu nOi thul c mOt trong céc tri0 ng hi p sau day
khéng dii0c tho ly do gili quyOt:

1. QuyOt d0 nh hanh chinh, hanh vi hanh chinh b0 khilu n0i khéng lién quan tric tilp din
quyln, I0i ich hOp phap cla ngl i khilu ndi;

2. NgO Ui khilu ni khéng c6 nang I0c hanh vi dan s dly d0 ma khéng cé ngi0idlidiln hdp
phap;

3. NglOi dii diod n khéng hi p phap;
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4. Thii hiJu khilu n0i, thi hOn khiDu n0i ti0p da hOt;

5. Vil c khiDu n0i da cé quylt d0nh gili quydt khilu ndi I0n hai;

6. Vioc khiDu n0ida dilc Toa an tho ly d0 gili quydt holc da c6 bin an, quylt dinh cla Toa
an.”

- Dilu 2 Lult ban hanh van bl n quy phl'm phap lult sO 17/2008/QH12 ngay 03/06/2008 cl a
Quic hii quy dinh: “HO thO ng van bl n quy phi'm phap lul t:

1. Hi0n phap, ludt, ngh quyOt cla Quic hUi.

2. Phép I0nh, nghl quylt cla Ul ban thi0ng vO Qulc hii.

3. LOnh, quydt dinh cla Chi tOch ndOc.

4. Nghll dilnh cl'a Chinh phi.

5. Quydtdinh cla Tho t00ng Chinh phO...”

- Dilu 3 Lul t ban hanh van bl n quy phi'm phap lult sO 17/2008/QH12 ngay 03/06/2008 cl a
Qulc hii quy dinh: “Nguyén t0 ¢ xay di ng, ban hanh van b0 n quy phim phap lult: 1. Blo d0m
tinh h p HiOn, hi p phap va tinh thi ng nhit c0a van bl n quy ph0 m phép lult trong hU thO ng
phap ludt.”

Do Hiln phap, Lult Khilu n0i, t0 cao khéng quy dl nh cm c0 quan Nha n00c thd ly a0 n cé chl
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ky cla nhilu ngdinén Kholn 1 Bi0u 6 Nghi dinh sO 136/2006/ND-CP ngay 14 thang 11 nam
2006 cla Chinh phi la trai Hil n phap va Lult Khilu n0i, t0 cao hay khéng hi'p Hiln, hil p phap
vavi vy phiib0 hdy b0!

Bén cnh dd, can c Kholln 2 Billu 83 Lult ban hanh van bl n quy phim phap luf't vi ap ding
van bl n quy phUm phap lult (Trong trd0ng hl p cac van bl n quy phI m phap lult c6 quy di nh
khac nhau v cung mOt vin d0 thi &p ding van bln c6 hilu I0c phép ly cao hin) thi cI quan
Nha nI0c ap ding Bilu 74 Hiln phap va bilu 32 Lult Khilu ndi, t0 cdo chl khéng ap ding
KhoOn 2 Billu 6 NghU dinh s 136/2006/ND-CP ngay 14 thang 11 nam 2006 clUa Chinh ph.

Khéng nhing th, quy a0 nh cOm khilu ndi t0p thD t0i KhoOn 1 Bilu 6 Nghd dinh sO
136/2006/ND-CP ngay 14 thang 11 nam 2006 cla Chinh phl con trdi vii cac quy di nh khac
cla Hion phap va phap lult:

1. Dilu 69 Hil n phap quy dl nh: “Céng dan c6 c6 quyln hii hUp, I0p hii, bil u tinh theo quy
dlnh cOa phap lult.” Bilu nay cé nghia nhilu cong dan c6 quyln tlp hOp nhau I0i d0 cé tilng
néi chung v mit hoUc nhilu vO'n d0, d0 ng nghta nhidu cdng dan c6 quyl n cung ky tén vao mit
van bl n du dé 1a kil n nghl, din khiCu ni hay ddn t0 cao di yéu clu mit hay nhilu c quan
Nha nI0c cé thim quyOn gili quylt mOt hay nhiDu vOn d0 vi quyldn va IDiich hOp phap cla hO.

2. Dilu 39 Lult Khilu nOi, t0 cao quy dinh: “Trong thUi hO n 30 ngay, kU t0 ngay hit thdihin
gili quydtquy dinh tliBilu 36 cla Lult khilu nOi, {0 cao ma khilu nli khéng dilc gili quyOt
hoUc kO t0 ngay nhiin di0c quydt dinh giliquyOt khilu ndilln d0u ma ngl0i khidu nOi khdng
ding y thi c6 quyln khilu n0i ddn ng00i cé thOm quyln gili quydt khidu ndil0n hai holc khOi
kiDn vO an hanh chinh ti Toa an”.

3. Khon 2 Bifu 163 BO Lultt0 tng dan sO quy dinh: “Nhil u ca nhéan, c0 quan, t0 chlc¢ c6 tho
cung khii kiln mOt ca nhan, mOt cl quan, mOtt0 chlc khac vD mOt quan hd phap ludt holc
nhilu quan hl phap lult co lién quan v i nhau d0 gili quydttrong cung mOtvO an.”

NhO vOy, Lult KhiDu n0i, t0 cdo va BO Ludttl t0ng dan s cho phép nhilu ngi0i khilu nOi cung
ky d0n khOi kil n v an hanh chinh thi NghO dinh la van b0n di0i Lult khéng thD cIm nhilu
cong dan khilu ndi cung ky d0n khilu n0 !
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Ngoai ra, vil ¢ ¢ quan Nha ni0c, ca nhan cé thi m quyl n trong ¢ quan Nha nic ban hanh
van bl n tac ding din nhilu ngd0i, thOm chi din rdt nhidu ngd0i nhD quyOt d0nh cho phép khai
thac, cho thué tai nguyén, quylt dinh thu hii dit...d00c coi la hO p phap thi khéng c6 ly gi 10
cOm nhiDu ng00i cung ky di n khilu ndi khi nhO ng ngd0i nay c6 can ¢l cho rdng vil ¢ ban hanh
van bl n dé xadm phim quyln va l0i ich hi p phap cla ho.

Dil u nghiém trl ng khong kém la quy di nh cOm khilu n0i t0p thD hoan toan di ngiOc I0i COI
cach hanh chinh ma Nha ni0c tuyén bl dang tiln hanh, gay t0n kém v6 cung I0n ¢ vO thOi
gian [0n vOt chit cho cO quan Nha n00c ding thligay &ch tlc trong gilli quydt khilu nOi b0
thay vi gili quyOt mOt vO khiDu nithi c0 quan Nha n00c phdi gili quydt hang chic, hang tram
vO khilu nOi, thim chi g0p nhiDu l0n hint00ng O0ng vOi sO 100ng ngd0i khiDu nOinOn nhén cla
cung van bl n, hanh vi hanh chinh trai phap lult trong khi nhan s cla cl quan Nha ni0c la co
hin.

BOinhdng I0 trén, can cO:

- Bilu 52 Hil n phép: “M0i céng dan dllu binh ding trl 0 ¢ phap lult”;

- Kholn 1 Bilu 36 Lult Khilu ndit0 cdo: “Thii hOn giliquyOt khilu ndil0n d0u khéng qua 30
ngay, kO 10 ngay th ly d0 giliquyOt; diivOlivD vidc phOc tOp thi thdi hOn gi0i quydtkhilu ndico
thO kéo dai hi n, nhi ng khéng qua 45 ngay, kU t0 ngay tho ly d0 gili quyOt”;

- Dilu 39 Lult Khilu nii, t0 cao: “Trong thii hOn 30 ngay, kil t0 ngay hOt thdi hOn gili quydt quy
dinh t0iDilu 36 cla Lult khilu nli, t0 cao ma khidu ni khéng di0c gili quylt holc kO t0 ngay
nhOn d00c quydt dinh gili quydtkhiDu ndildn d0u ma ngdOikhilu ndi khéng dlng y thi co
quyldn khidu ndidinngd0ico thim quyln gili quylt khilu ndil0n hai holc khii kiDn vO an hanh
chinh t0i Toa an”;

- Cho d0n nay t6i — Cu Huy Ha Vi — khéng nhin di0c quylt d0nh gili quydt khilu ndicOa Tho
t00ng Nguyln TOn Dang;

T6i — Cu Huy Ha Vi — b0ng B0 n nay khii kil n Thd t00ng Nguydn TOn Ding v hanh vi ban
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hanh NghU dinh s 136/2006/ND-CP ngay 14 thang 11 nam 2006 cla Chinh ph0 cOm céng
dan khilu n0i t0p thD trai Hil n phap va Phap lult.

YEU COU

Khéng mitt0 chlc, ca nhan nao —du dé la B0 ng cng sin Vit Nam hay Thi t00ng Chinh phQ
— ¢6 thD ding trén Hil n phap va Phap lul't, khéng bl Phap lult nghiém trl khi xadm phO'm quyln
va ldi ich hO p phap cla cong dan Viot Nam!

La cl quan quyln ldc Nha nd0c dlidiin cho TO phap, Toa an phlidic I0p vOi Chinh phd ddi
dil n cho Hanh phap. Chl ¢é nhi thO thi m0icé di0c Nha n00c Phap quyln cla Dan, do Dan,
vi Dan!

Do dé t6i — Cu Huy Ha Vi — yéu cOu Quy Toa thd ly B0 n khii kiDn nay cla téi d0 dla ThO t00ng
Nguyln TOn Daing ra xét x0 cdng khai nhi m hull b0 NghO dlnh s 136/2006/ND-CP ngay 14
thang 11 nam 2006 cla Chinh phl do ThO t00ng Nguyln TOn Dang tri ¢ til p ky cdm cong déan
khiDu nOit0p tho trai HiDn phap va Phap ludt, xdm ph0 m nghiém tring quyldn va l0i ich hO p
phap cla céng dan!

T6i chan thanh cIm 0nva dll nghl Quy Toa hli am sim.

NGOOI KHO I KION

PT: (+84)904350187

Email: havulaw@yahoo.com CU HUY HA VU
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